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HISTORY 
 
22/06/2011 Council’s report to the JRPP finalised and forwarded to the JRPP 

secretariat by email. 
 

22/06/2011 Email received from the applicant at 5.36pm which included the following 
information: 
 
1. Cover letter from the applicant (TPG NSW); 
2. Stage 2 Environmental Site Assessment and Salinity Assessment;  
3. Letter from Golf Club (Country Club) agreeing to proposed 

easement to drain water and letter from Woolworths agreeing to 
Golf Clubs terms; 

4. Independent Peer Review of Economic Impact Assessment; and 
5. Independent Peer Review of Draft Master Plan and Draft DCP for 

Stone Mason Drive. 
 
This information was reviewed by Council staff prior to the JRPP meeting. 
 

28/06/2011 Three (3) submissions received in support of the proposal. 
 

29/06/2011 Email received from the applicant at 9.47pm with a letter attached 
regarding the JRPP report. The letter was addressed to the JRPP however 
a copy was also forwarded to Council. 
 

30/06/2011 JRPP meeting held. At the pre-panel meeting, a memorandum was 
provided to the JRPP which addressed the additional information 
submitted by the applicant on 22 June 2011. 
 
 



At the JRPP meeting the resolution was as follows:  
 
The Panel resolved unanimously to defer the determination of the 
development application, due to the applicant providing additional 
supplementary information to Council after Council’s assessment report 
was finalised and forwarded to the Panel Secretariat. The supplementary 
information has yet to be considered with due process by the Panel. 
Furthermore, the Panel has requested Council to provide a  
supplementary report which provides an assessment of the 
supplementary information provided by the applicant. 
  

 
A copy of Council’s previous report to the JRPP and the memorandum provided to the 
JRPP on 30 June 2011 are Attachments 1 and 2. The letter submitted by the applicant on 
29 June 2011 is Attachment 3. 
 
REPORT 
 
1. Council’s Memorandum dated 30 June 2011 
 
As outlined in the history above, following completion of the JRPP report and its referral 
to the JRPP secretariat, the applicant submitted the following information: 
 
1. Cover letter from the applicant (TPG NSW); 
2. Stage 2 Environmental Site Assessment and Salinity Assessment;  
3. Letter from Golf Club (Country Club) agreeing to proposed easement to drain 

water and letter from Woolworths agreeing to Golf Clubs terms; 
4. Independent Peer Review of Economic Impact Assessment; and 
5. Independent Peer Review of Draft Master Plan and Draft DCP for Stone Mason 

Drive. 
 
In response to the submission of the additional information, Council staff reviewed the 
information and a memo was provided to the JRPP members at the pre-panel meeting. A 
copy of the memo is Attachment 2. The memo included comments from Council’s Senior 
Subdivision Engineer, Acting Senior Environmental Health Officer and Principal Planning 
Reform and Policy.  
 
In this respect, the information submitted regarding site contamination, salinity and the 
agreement to the drainage easement was considered satisfactory and was supported. 
The reasons for refusal in respect to these matters were deleted from the 
recommendation. However the independent peer reviews of the economic impact 
assessment and the Draft Master Plan and Draft DCP for Stone Mason Drive were not 
supported and the reasons for refusal in relation to strategic considerations were not 
amended or deleted. 
 
As a result of the additional information, the recommendation was amended from that 
contained within the original report. However, it is noted that the Development 
Application continued to be recommended for refusal. 
 
2. Flora and Fauna Impact 
 
During the site inspection, at the pre-panel meeting and at the JRPP meeting a number 
of comments were made by panel members regarding the impact on flora on the site. As 
detailed within the original report, the site contains Cumberland Plain Woodland which is 
a critically endangered ecological community. Council’s Flora and Fauna Projects Officer 
has provided the following additional comments: 
 



I have assessed the Ecological Assessment Report of Alison Hunt & Associates (herein 
referred to as AHA) and the subsequent peer review by Kevin Mills & Associates (herein 
referred to as KMA) in addition to recent information submitted via email on the 29 June 
2011 by TPG NSW and the submission to the JRPP on the 30 June 2011 also from TPG 
NSW. 
 
The letter by KMA states that a Species Impact Statement (SIS) is not required, 
however, the statement is missing any reference to the Cumberland Plain Woodland 
(CPW) on the site. This peer review does not state whether an SIS is required in relation 
to a Critically Endangered Ecological Community.  
 
The recent submission by TPG NSW reiterates information previously submitted by AHA 
in relation to ecology. The discrepancy in opinion relates to whether a Species Impact 
Statement is required to be undertaken for the proposal. The conclusions of AHA’s  
assessment of significance under Section 5A of the EP & A Act stipulates the proposal is 
unlikely to significantly impact the CPW such that the long-term survival of the CPW 
within the locality would be at risk of extinction.  
 
The definition of “locality” within the “Threatened Species Assessment Guidelines” is the 
same as that of local occurrence (ie the subject site). The Guidelines define local 
occurrence as being the community that occurs within the study area (subject site). The 
local occurrence may include adjacent areas if the ecological community on the study 
area forms part of a larger contiguous area of that ecological community and it can be 
demonstrated that there is genetic transfer within the occurrence. In order to include 
adjacent areas the future of the occurrence beyond the subject site must me known. In 
this instance the land adjacent to the site is under separate ownership and may be 
subject to future development.  
 
The purpose of the Assessment of Significance (AoS) is to determine through a 
qualitative analysis of the study area whether further assessment needs to be 
undertaken. All factors must be considered and an overall conclusion must be drawn 
from all factors in combination. 
 
Summary of Council’s assessment of significance: 
 
Under Section 5A of the Environmental Planning & Assessment Act 1979 there are seven 
(7) parts in the “assessment of significance”. The following is relevant:  
 
Factor (c) The local occurrence (ie the CPW in the Study Area) is being removed and/or 
modified on the site. The removal of the majority of the CPW is deemed to likely place 
the local occurrence at risk of extinction. Consideration of CPW in the regional context is 
not applicable for this factor. 
 
Factor (d) The habitat of CPW will be modified over a majority of the study area. The 
CPW and its habitat to the south of the study area will be fragmented by the proposed 
action. 
 
Factor (f) The Cumberland Plain Recovery Plan has specifically acknowledged (page 11 
and 12) the importance of corridor and small remnants by saying “The identification of 
regional conservation priorities within this Plan should not be misinterpreted as 
underrating the significance of remnant vegetation outside the priority conservation 
lands”. 
 
Council’s conclusion based on these factors is that the requirement for further 
investigation is warranted through undertaking a Species Impact Statement (SIS). An 
SIS assessment must include consideration of the direct and indirect impacts of these 
activities which may occur both on and off the subject land. In addition, discussion of 



both local and regional abundance and distribution can be taken into account as well as 
their respective tenure and long-term security. 
 
There are three options for proposals deemed likely to have a significant effect on a 
threatened entity: 
 

 Prepare an SIS for concurrence of the Office of Environment and Heritage; 
 Re-design the proposal to reduce the impact on the entity; and 
 Enter into a biobanking agreement. 

 
In the absence of any re-design or biobanking agreement, if Council has determined 
there will be a significant impact through the review of an SIS and have decided to give 
consent to the development, then the concurrence of the Office of Environment and 
Heritage is required before consent can be granted. In this regard the role of the Office 
of Environment and Heritage is one of concurrence.  
 
In summary, an assessment of significance under Section 5A of the EP & A Act relates 
only to the local occurrence of that entity within the Study Area, a majority of which is 
being removed and/or modified. The removal and/or modification is to an extent such 
that the requirement for further investigation is warranted by undertaking an SIS to take 
account of local and regional impacts. 
 
3. Previous Reasons for Refusal 
 
At the pre-panel meeting a comment was made by one of the panel members that one 
of the reasons for refusal resolved by the JRPP for Development Application No. 
1674/2010/JP in respect to Draft LEP 2010 and potential zone swap had not been 
included in the current reasons for refusal. 
 
In order to address this matter, an additional reason for refusal has been included in the 
recommendation (Reason for Refusal No. 7). 
 
4. Applicant’s Letter dated 29 June 2011 
 
As detailed in the history above, an email was received from the applicant at 9.47pm on 
29 June 2011 with a letter regarding the JRPP report. The letter was addressed to the 
JRPP secretariat however a copy was forwarded to Council. The following matters were 
raised by the applicant within their submission (summarised) with a comment addressing 
each matter: 
 
(a) Reasons for refusal which relate to biodiversity and vegetation – the applicant has 

in part stated: 
 
The AHA report includes in its appendices an assessment of significance under the 
EPBC Act (does not trigger a controlled action) and EP & A Act (Seven Part-test 
completed advises no need for a Species Impact Statement). 
 
In addition, the applicant sought a peer review of the AHA report by Dr Mills, in which 
he concurs with the conclusion of the AHA report that a SIS is not required. 
 
The applicant is prepared to accept conditions relating to the mitigation measures 
outlined in the AHA report during the construction phase. 
 
Comment: Both the Ecological Assessment Report by Alison Hunt & Associates and the 
subsequent peer review by Kevin Mills & Associates were reviewed by Council’s Flora and 
Fauna Projects Officer. It was concluded that a Species Impact Statement was required 
based on the significant impact that would result to the Cumberland Plain Woodland. 



This matter was addressed within the original report considered by the JRPP (See 
Attachment 1) and has been further commented on in Section 2 of this report. 
 
(b) Reasons for refusal which relate to building height plane, setback, landscape 

provision, soil quality and potential contamination – the applicant stated: 
 

 The applicant seeks a variation to the 45 degree height plane at the eastern 
boundary for the portion of the building above 8m in height and where the 
breach involved is minor at 1.2m in the roof of the loading dock, the variation 
will not adversely affect the development potential of the adjoining property, 
undermine its application in the future or result in unacceptable shadowing. 
As such, a variation of the control could be considered reasonable; 

 
 The applicant provided justifications to the Council’s assessment staff in 

relation to the variations sought under the DCP based on the merits of the 
proposed development; 

 
 The applicant is prepared to accept Council’s standard conditions associated 

with construction techniques or conditions to implement the recommendations 
outlined in the EIS Environmental Investigation Services 
report dated June 2011, materials to be used in construction associated with 
soil salinity; 

 
 The applicant has undertaken a Stage 2 Investigation which did not identify 

any specific contamination of the land. The proponent will ensure that during the 
construction phase all appropriate management techniques will 
be employed should any contamination be encountered. 

 
Comment: The variation to the DCP in regard to building height plane was addressed in 
the previous report where it was stated that: 
 

The proposed variation to the building height plane is considered reasonable in 
this instance given that the area the subject of the variation adjoins the Business 
3(a) area of the site to the east. The proposed building plane will not adversely 
impact on adjoining residential land in terms of overshadowing, privacy or 
amenity and will not adversely impact on streetscape.  

 
Accordingly the proposed variation is considered reasonable.  

 
It may also be noted that variations to the setback to Wager Road and the provision of a 
landscape strip between car spaces was also requested. As the proposed variations to 
the DCP have been considered reasonable within the original report, the reason for 
refusal which refers to the DCP non-compliances has been deleted. 
 
As outlined above, the applicant submitted a Stage 2 environmental site assessment and 
salinity assessment on 22 June 2011. These reports were reviewed by Council’s Acting 
Senior Environmental Health Officer with the comments included in the memo to the 
JRPP. The comments were as follows:  
 

Council’s Acting Senior Environmental Health Officer has reviewed the 
Environmental Site Assessment and Salinity Assessment which satisfies the 
requirement to demonstrate that the proposal can be made suitable for the 
development provided the recommendations of the assessment are put in place. 
As such the reason for refusal Part 5 as shown in the JRPP report has been 
amended to delete reference to soil salinity and site contamination. 

 
 



 
Refer to Attachment 2. 
 
(c) Reasons for refusal which relate to type of centre – the applicant has in part 

stated: 
 
The proposed form of development is for the purposes of “shops” which is a permissible 
form of development in the 3(a) zone. Presently, no LEP control restricts the use of the 
land for the purposes of a supermarket and specialty shops. 
 
Comment: The subject site is currently zoned Business 3(a) Retail and a supermarket is 
a permissible form of development.  
 
Council’s Draft LEP 2010 exhibition material included two (2) options for the location of 
the B1 zone at RMB 71 -75 Windsor Road, Baulkham Hills. The first option, supported by 
the Department of Planning, locates the B1 Neighbourhood Centre zone away from the 
proposed Stone Mason Drive frontage to the Windsor Road frontage with the R3 Medium 
Density Residential zone applying to the Stone Mason Drive frontage. The second option, 
Council’s preferred approach, retains the location of the B1 Neighbourhood Centre zone 
on the Stone Mason Drive frontage.  
 
Whilst shops are proposed to be permissible with consent in the B1 Neighbourhood 
Centre zone, they will be prohibited in the R3 Medium Density Residential zone. 
Therefore the proposed development for a shop is permissible with consent only if 
Council’s preferred approach to zoning under draft LEP 2010 is adopted.  
 
Under Draft LEP 2010 relevant development standards for the subject land include a 
minimum allotment size of 3000m2, maximum floor space ratio of 0.5:1 and maximum 
building height of 10 metres.    
 
The Development Application represents a size and scale well beyond what is anticipated 
for a neighbourhood centre on the subject site. The development is internalised and has 
no relationship with the site’s context, setting or future surrounding residential 
development or open space. The built form and overall design is considered to be 
counteractive to the principles of a walkable neighbourhood and the creation of a local 
identity.  
 
This matter has been addressed in the previous report to the JRPP (See Attachment 1). 
 
(d) Reasons for refusal which relates to engineering matters – the applicant has 

stated: 
 
 The downstream property owner supports the development and has provided in 

writing terms for a downstream easement for which Woolworths accepted in 
writing and these letters have been supplied to Council; 

 
 The application has included swept paths information and a report from Colston 

Budd Hunt and Kafes which indicates the car parking and truck loading dock 
areas comply with the relevant standards. Council can condition this aspect. 

 
Comment: As outlined above, the applicant submitted a letter from the Golf Club 
(Country Club) regarding the easement on 22 June 2011. This letter was reviewed by 
Council’s Senior Subdivision Engineer with the comments included in the memorandum 
to the JRPP. The comments were as follows:  
 



Council’s has reviewed the correspondence from the Castle Hill Country Club and 
has advised that the easement agreement is satisfactory. As such the reason for 
refusal Part 4(a) as shown in the JRPP report can be deleted. 

 
In respect to the carparking design, the applicant was requested to provide plans and 
details which demonstrate compliance of the proposed car park, vehicular access and 
circulation in accordance with relevant design standards. Details addressing these 
standards have not been submitted to demonstrate that the carparking areas are 
workable and satisfactory.  
 
Refer to Attachment 2. 
 
5. Submissions in Support of the Proposal 
 
On 28 June 2011 three (3) submissions were received in support of the Development 
Application. The submissions included the following comments: 
 
 This development will act as a means in providing infrastructure and helping 

facilitate development of further sites in the Balmoral Road Sector. 
 
 In addition to providing a supermarket to serve a growing population, this 

development will act as a means in providing infrastructure and will be important 
in accelerating other development schemes in the area. 

 
 I believe the development will provide additional infrastructure and services to 

the Hills District which is continuing to grow at an extremely fast pace. 
 
 As an owner of a development site …… development of this nature is important in 

leveraging further development projects. 
 
 Due to the continuing growth of the Hills District, and at such a considerable rate, 

I believe this development will be vital in continuing to provide the services and 
infrastructure needed to support the growth and future development of the area. 

 
 This development will also support the growth of the community and help with 

future developments within the Hills District. 
 
CONCLUSION 
 
As outlined within the memo prepared to the JRPP dated 30 June 2011, the additional 
information submitted by the applicant has been reviewed. The additional information 
submitted addressed some matters identified as reasons for refusal within the original 
report to the JRPP however the proposal remains unsatisfactory and continues to be 
recommended for refusal. 
 
In regard to strategic considerations, Council has identified the site as being suitable for 
neighbourhood shops. The current proposal is considered to be a larger and denser form 
of retail development than a neighbourhood centre and is therefore inconsistent with the 
Council’s strategic vision. The proposal is also inconsistent with Council’s Preferred Draft 
LEP 2010 which will identify the site as a neighbourhood centre. The proposed 
development by way of its size, scale and the built form is not representative of a 
neighbourhood centre and does not facilitate accessibility, connectivity to surrounding 
development or the creation of a local identity. 
 
In addition to the above, the proposal is unsatisfactory in broad terms with a number of 
requirements in respect to impact on flora and fauna and engineering considerations.  
 



Accordingly the proposed development is unsatisfactory and refusal of the application is 
recommended.  
 
 
RECOMMENDATION 
 
The Development Application be refused for the following reasons: 
 
1. The proposed development is unsatisfactory in respect to the requirements of 

Baulkham Hills Development Control Plan Part E Section 17 Balmoral Road 
Release Area in relation to Section 2.2 and Section 3.1 and the impact on the 
environment, site characteristic, natural vegetation and bushland and biodiversity 
in respect to the removal of Cumberland Plain Woodland (Section 79C (a)(iii) of 
the Environmental Planning and Assessment Act, 1979). 

 
2. The proposed development is unsatisfactory in respect to the adverse impact 

upon the environment in regard to the loss of Cumberland Plain Woodland 
(Section 79C (b) of the Environmental Planning and Assessment Act, 1979). 

 
3. The proposal is unsatisfactory in respect to strategic considerations as the site is 

identified as being appropriate for a Neighbourhood Centre development as 
follows: 

 
(a) The proposed development is not consistent with the strategic planning 

framework adopted by Council, including the Balmoral Road Release Area 
Structure Plan and the Centres Hierarchy, that identifies the site as a 
neighbourhood centre. 

 
(b) The proposed development is not consistent with exhibited draft The Hills Local 

Environmental Plan 2010 by way of being a prohibited use within the proposed 
zone (R3 zone approach). The proposal is also inconsistent with floor space ratio 
and building height development standards (B1 zone approach).  

 
(c) The proposed development by way of its size, scale beyond and the built form is 

not representative of a neighbourhood centre and does not facilitate accessibility, 
connectivity to surrounding development or the creation of a local identity. 

 
(d) The proposed development is not consistent with the requirements of a 

neighbourhood centres as expressed by the Development Control Plan Part C 
Section 8 Business 2.2 in terms of meeting the daily convenience needs of 
residents. 

 
(e) The proposed development is likely to have an overall adverse impact on the 

extent and adequacy of local community services and facilities in this location and 
other planned centres in the locality in that it will prevent the ability of a 
neighbourhood centre from developing on adjoining land and may impact on the 
ability of the other centres from developing additional retail services and facilities 
(Draft Competition SEPP). 

 
(Section 79C (b) of the Environmental Planning and Assessment Act, 1979). 
 
4. The proposed development is unsatisfactory in respect to engineering 

considerations as follows: 
 
(a) The provision of plans demonstrating the compliance of proposed car park, 

vehicular access and circulation prepared in accordance with relevant design 
standards including: 



 Australian/ New Zealand Standard AS/NZS 2890.1:2004 – Parking facilities 
– Part 1: Off-street car parking; 

 Australian/ New Zealand Standard AS/NZS 2890.6:2009 – Parking facilities 
– Part 6: Off-street parking for people with disabilities; 

 Australian/ New Zealand Standard AS/NZS 2890.2:2002 – Parking facilities 
– Part 6: Off-street commercial vehicle facilities. 

 Baulkham Hills Development Control Plan (BHDCP) Part D Section 1– 
Parking. 

 
 (Section 79C (b) of the Environmental Planning and Assessment Act, 1979). 
 
5. The proposed development is unsatisfactory given the adverse impact upon flora 

and fauna due to the siting and design of the proposal (Section 79C (c) of the 
Environmental Planning and Assessment Act, 1979). 

 
6. The proposed development is unsatisfactory and is not in the public interest as it 

is contrary to the adopted Centres Direction and Centres Hierarchy (Section 79C 
(d) and (e) of the Environmental Planning and Assessment Act, 1979). 

 
7. The proposed development would be prohibited in the R3 zone that is required as 

a result of the zone swap in Clause 3(c) of schedule 1 of the Department of 
Planning’s Section 65 Certificate for The Hills Draft LEP 2010. 

 
 
ATTACHMENTS 
1. Council’s Previous Report to JRPP 
2. Council’s Memo dated 30 June 2011. 
3. Letter from the applicant dated 29 June 2011. 
 





























































































































 
 


